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“Best interests” and withholding and 
withdrawing life-sustaining treatment from an 
adult who lacks capacity in the parens patriae 
jurisdiction 
Lindy Willmott, Ben White and Malcolm K Smith* 
Disputes about withholding and withdrawing life-sustaining treatment are 
increasingly coming before Australian Supreme Courts. Such cases are 
generally heard in the parens patriae jurisdiction where the test applied is 
what is in the patient’s “best interests”. However, the application of the “best 
interests” test, and its meaning, remains unclear in this context. To shed 
light on this emerging body of jurisprudence, this article analyses the 
Australian superior court decisions that consider an adult’s best interests in 
the context of decisions about life-sustaining treatment. We identify a 
number of themes from the current body of cases and consider how these 
themes may guide future decision-making. After then considering the law in 
the United Kingdom, we suggest an approach for assessing best interests 
that could be adopted by Australian Supreme Courts. We argue that the 
suggested approach will lead to a more structured and systematic decision-
making process that better promotes the best interests of the patient.  
INTRODUCTION 
Cases about the withholding or withdrawal of life-sustaining treatment are significant: the judge is 
being asked to make a decision concerning whether treatment should be commenced or continued in 
circumstances where, without such treatment, the individual may die. The principles that underpin 
judicial decision-making in this field should therefore be ascertainable and clear. In recent years, there 
has been an increase in the number of cases in which Australian Supreme Courts have been required 
to exercise its parens patriae jurisdiction and decide whether it was in an individual’s “best interests” 
to withhold or withdraw treatment. Yet, in Australia, the judicial reasoning and the principles 
underpinning such decisions remain unclear. This article considers the Supreme Court’s jurisdiction 
in the context of decisions involving the withholding and withdrawing of life-sustaining treatment 
from adults who lack decision-making capacity. In particular, it examines what the courts understand 
by the term “best interests” as it is used in this growing body of case law.  
 There are two reasons why a review of the case law in this field is both timely and worthwhile. 
First, there is no single decision of a superior court in Australia which carefully and thoroughly 
articulates the factors that are relevant to a determination of best interests when a decision has to be 
made about whether to withhold or withdraw treatment from an adult who lacks decision-making 
capacity. There is no landmark decision that is the equivalent of the English case of Airedale NHS 
Trust v Bland [1993] AC 789 where there were eight detailed and considered judgments from the 
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Court of Appeal and House of Lords. Instead, in Australia, there are eight1 relatively (or very) brief 
decisions of superior courts that have dealt with the concept of best interests, and generally the 
comments have been confined to the facts of the case before the court rather than being capable of 
broader application. It may therefore be instructive to examine this body of case law to determine if 
some trends can be identified which could prove instructive in future cases.2 Secondly, although many 
decisions about withholding and withdrawing treatment are resolved by guardianship bodies in the 
various States and Territories, recent years have witnessed an increase in determination of these 
matters by Supreme Courts. Courts, as well as tribunals, are being seen increasingly as a valuable 
dispute resolution mechanism in cases of intractable conflict or where there is genuine concern as to 
the lawfulness of proposed conduct.3 It is anticipated that more cases of this nature will reach the 
Supreme Courts in the future.  
 This article commences with a consideration of the end-of-life judicial landscape in Australia 
including the factors that generally come into play when matters about withholding or withdrawing 
life-sustaining treatment are considered by the Supreme Court. The second section of the article 
examines in some depth how the Australian superior courts have interpreted the term best interests 
when deciding whether treatment should be withheld or withdrawn from adults who lack capacity. 
The third section explores how the courts have undertaken this exercise in the United Kingdom. The 
fourth and final section draws on the experience in the United Kingdom, as well as a critique of 
current Australian law, to suggest a principled, transparent and more systematic approach that 
superior courts in Australia could adopt. We consider this approach will enhance decision-making 
and provide more detailed guidance for those seeking the court’s assistance in these difficult cases. 
 Before turning to an examination of the law, we will comment briefly on the scope of this article. 
The focus is on what is meant by best interests when the court is considering withholding or 
withdrawing treatment from adults. Although the notion of best interests (or welfare) is also relevant 
in cases concerning children, some distinct issues arise in the latter type of case which warrant 
separate consideration.4 For example, one of the factors we argue is critical in a best interests 
assessment for an adult is their views and wishes, and how this plays out for a child (who may be an 
infant, or an older child with or without Gillick competence) is quite different. Accordingly, we will 
not engage with an analysis of best interests in the context of withholding or withdrawing treatment 
from children. 
THE AUSTRALIAN JUDICIAL LANDSCAPE IN END-OF-LIFE CASES 
A limited pool of cases 
We are aware of only 16 superior court decisions in Australia where the withholding and/or 
withdrawing of life-sustaining medical treatment from an adult who lacked decision-making capacity 
was an issue.5 There are also three further Supreme Court decisions concerning adults who were 
 
1 There are more cases dealing with these end-of-life decisions, but there are only eight cases which, in our view, consider the 
issue of an adult’s best interests.  
2 We note the review of some end-of-life cases undertaken in Freckelton I, “Patients’ Decisions to Die: The Emerging 
Australian Jurisprudence” (2011) 18 JLM 417. However, that review focused on different issues, namely the adult’s capacity, 
autonomy and the need for his or her decision to be based on relevant information. 
3 The report of the NSW Health’s Conflict Resolution in End of Life Settings (CRELS) Working Group outlined a range of 
strategies to avoid and resolve conflicts arising at the end of life, but observed that, in some cases, resolution of the dispute by a 
court or tribunal may be necessary: NSW Health, Conflict Resolution in End of Life Settings (CRELS) Working Group Final 
Report (2010) p 32. 
4 For a discussion of the issues arising in the context of withholding and withdrawing life-sustaining measures from neonates, 
see Bhatia N and Bagaric M, “Best Interests of Neonates: Time for a Fundamental Rethink” (2013) 20 JLM 852. 
5 Application of Justice Health; Re a Patient (2011) 80 NSWLR 354; Slaveski v Austin Health (2010) 32 VR 129; Australian 
Capital Territory v JT (2009) 4 ACTLR 68; Hunter and New England Area Health Service v A (2009) 74 NSWLR 88; Melo v 
Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197; Application of Herrington; Re King [2007] VSC 151; 
Krommydas v Sydney West Area Health Service [2006] NSWSC 901 (although Sully J found that the patient was technically 
dead at the time of the application); Adult Guardian v Langham [2006] 1 Qd R 1; Queensland v Astill (unreported, Sup Ct, Qld, 
Muir J, 18 January 2006); Messiha v South East Health [2004] NSWSC 1061; Re BWV; Ex parte Gardner (2003) 7 VR 487; 
  
deemed to have capacity,6 but these cases are not considered within the analysis due to the fact that 
the issue of best interests was not relevant in the courts’ decision-making process. The right of a 
competent person to refuse life-sustaining treatment is not dependent upon it being in that person’s 
best interests.  
 Of the 16 superior court decisions, the issue of best interests was relevant in the eight cases set 
out below, which form the basis of the review that follows: 
• Application of Justice Health; Re a Patient (2011) 80 NSWLR 354; 
• Slaveski v Austin Health (2010) 32 VR 129; 
• Australian Capital Territory v JT (2009) 4 ACTLR 68; 
• Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197; 
• Application of Herrington; Re King [2007] VSC 151; 
• Queensland v Astill (unreported, Sup Ct, Qld, Muir J, 18 January 2006); 
• Messiha v South East Health [2004] NSWSC 1061; and 
• Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549. 
 In the other eight cases, although involving decisions about the withholding or withdrawal of 
treatment, the courts did not consider the issue of best interests for a range of reasons: 
• the issue before the Supreme Court was the validity and applicability of an advance directive;7 
• the issue before the Supreme Court was the construction and applicability of relevant legislation;8 
• the issue before the Supreme Court was whether there was any lawful basis upon which the 
decision of the adult’s guardian, who was proposing to consent to certain life-sustaining 
treatment, could be restrained by way of injunctive relief;9 
• the finding of the Supreme Court that the individual had already died;10 and 
• the relevant guardianship board had already dealt with the matter, and the Supreme Court was 
considering whether the board was in error in making its original decision to appoint a substitute 
decision-maker to decide about treatment.11  
Parens patriae jurisdiction 
When the Supreme Court is asked to consider whether treatment should be withheld or withdrawn 
from an adult who lacks decision-making capacity, the court’s parens patriae jurisdiction is 
enlivened. This jurisdiction was inherited from the English legal system and is said to date back to at 
least the 13th century.12 It stems from the Crown’s duty and right to care for those who cannot care 
 
Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549; Re Bridges [2001] 1 Qd R 574; Qumsieh v 
Guardianship and Administration Board [1998] VSCA 45; Qumsieh v Guardianship and Administration Board (unreported, 
Sup Ct, Vic, Beach J, 7 May 1998); Re Kinney (unreported, Sup Ct, Vic, Fullagar J, 23 December 1988). We note the Qumsieh 
matter also involved an application for special leave to appeal to the High Court (Qumsieh v Pilgrim (2000) 21(4) Leg Rep SL 
3d (29 October 1999, 11 February 2000)), but because this application failed, we have only included the Supreme Court and 
Court of Appeal Qumsieh cases in our list of 16. We also acknowledge that there may be other cases that consider this issue 
that have not been reported or are otherwise in the public domain. 
6 Re JS [2014] NSWSC 302; H Ltd v J (2010) 107 SASR 352; Brightwater Care Group (Inc) v Rossiter (2009) 40 WAR 84. 
7 Hunter and New England Area Health Service v A (2009) 74 NSWLR 88. 
8 Adult Guardian v Langham [2006] 1 Qd R 1; Re BWV; Ex parte Gardner (2003) 7 VR 487; Re Bridges [2001] 1 Qd R 574. 
9 Re Kinney (unreported, Sup Ct, Vic, Fullagar J, 23 December 1988). 
10 Krommydas v Sydney West Area Health Service [2006] NSWSC 901. Note, however, that the court observed that if it had 
come to a contrary view and that Mr Krommydas was still alive, Sully J, adopting the approach of Howie J in Messiha v South 
East Health [2004] NSWSC 1061, would have ordered that the assisted ventilation be withdrawn.  
11 Qumsieh v Guardianship and Administration Board (unreported, Sup Ct, Vic, Beach J, 7 May 1998). The appeal against the 
decision of the Supreme Court, largely on administrative law grounds, was dismissed by the Court of Appeal (Qumsieh v 
Guardianship and Administration Board [1998] VSCA 45) and special leave to appeal to the High Court was denied (Qumsieh 
v Pilgrim (2000) 21(4) Leg Rep SL 3d (29 October 1999, 11 February 2000)). 
12 For an historical discussion, see Seymour J, “Parens Patriae and Wardship Powers: Their Nature and Origins” (1994) 14 
Oxford Journal of Legal Studies 159; Custer L, “The Origins of the Doctrine of the Parens Patriae” (1978) 27 Emory Law 
Journal 195; Laurie G, “Parens Patriae Jurisdiction in the Medico-Legal Context: The Vagaries of Judicial Activism” (1999) 3 
Edinburgh Law Review 95.  
  
for themselves, such as infants and persons of “unsound mind”.13 For this reason, it has been 
described as a protective jurisdiction14 and, although the jurisdiction is an ancient one, it continues to 
play a critical role in the Australian legal system as part of the inherent jurisdiction of a superior 
court. Despite the enactment of guardianship and other legislation which confers jurisdiction on 
specialist tribunals and boards to deal with health decisions involving adults who lack capacity, cases 
about withholding and withdrawing treatment still come before Australian superior courts.15 
 The scope of the parens patriae jurisdiction has been described as unlimited and incapable of 
definition.16 But the jurisdiction must be exercised in accordance with principle,17 with caution and 
when only it is necessary to intervene.18 Once the parens patriae jurisdiction is invoked, the criteria 
for decision-making is “best interests”.19 That is, the courts will decide whether treatment should be 
withheld or withdrawn from the individual involved on the basis of what is in his or her best interests. 
Context of judicial decision-making regarding withholding and withdrawing 
treatment 
Before examining the meaning given to the term “best interests” by the courts, it is worth considering 
the context in which these decisions, literally ones of life and death, are generally made. This context 
can have an impact on the way in which the jurisprudence has developed or can develop in this 
important area.20 
 The Supreme Court is usually required to make these very difficult decisions in challenging 
circumstances, and we point to three particular factors that contribute to this challenge. First, these 
decisions often must be resolved by the court on an extremely urgent basis. In many cases where 
there is disagreement between the family members and the health professionals involved with the 
adult’s care (or sometimes between family members themselves), there is only a very short window 
of time in which the proposed treatment may prove effective. Undue delay in resolving a dispute 
about whether treatment should be provided or withheld may significantly prejudice the effectiveness 
of the treatment. The result is that judges may have only limited time to review relevant authorities, 
and this is a matter lamented by judges in some of the cases that were reviewed.21 
 
13 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 258-259 
(Mason CJ, Dawson, Toohey and Gaudron JJ). 
14 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 280 
(Brennan J). 
15 Indeed, some States have expressly retained the Supreme Court’s inherent jurisdiction when enacting guardianship 
legislation: Guardianship Act 1987 (NSW), s 8; Guardianship and Administration Act 2000 (Qld), s 240; Powers of Attorney 
Act 1998 (Qld), s 109; Guardianship and Administration Act 1990 (WA), s 3. 
16 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 258 
(Mason CJ, Dawson, Toohey and Gaudron JJ).  
17 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 258 
(Mason CJ, Dawson, Toohey and Gaudron JJ). 
18 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 280 
(Brennan J).   
19 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 259 
(Mason CJ, Dawson, Toohey and Gaudron JJ). 
20 For comment on the Victorian Supreme Court’s missed opportunity to develop jurisprudence in this field, see Faunce T, “Re 
Herrington: Aboriginality and the Quality of Human Rights Jurisprudence in End-of-Life Decisions by the Australian 
Judiciary” (2007) 15 JLM 201. 
21 See, for example, Re Bridges [2001] 1 Qd R 574 at 577; Queensland v Astill (unreported, Sup Ct, Qld, Muir J, 18 January 
2006) where Muir J commented at p 7 of the transcript: “I regret that the urgency of the application prevents me from analysing 
the authorities more rigorously.” We note also that in Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 
549, the patient’s sister made an application to the duty judge on a Sunday afternoon, with an interim judgment being delivered 
on the following day. 
  
 Secondly, and largely as a result of the urgent nature of these cases, the submissions received 
from counsel may not be of high quality.22 Counsel and instructing solicitors are likely to have only 
limited time to prepare submissions, and this may limit their usefulness and the ability of the court to 
rely upon them. Similarly, given that these cases are comparatively novel or rare, it is unlikely for a 
body of experience or expertise to have developed within the legal profession, again having an impact 
on the level of assistance that counsel is able to provide the court. Furthermore, in some instances, 
lawyers may not be involved at all and a family member may appear in the case representing him or 
herself. In a relatively recent Victorian decision,23 a very agitated and distressed son of the adult who 
was being kept alive by life-support represented himself for the majority of the proceedings. Dixon J 
described the son’s conduct in court as “somewhat hysterical and theatrical”,24 a factor unlikely to 
facilitate a considered deliberation of the issues. 
 A final observation which may affect the quality of the judicial reasoning is the absence of 
adversarial testing of submissions and evidence. For example, there may be no-one in a position to act 
as contradictor if the only party to the application is the hospital and, given the urgency of the 
situation, there is no time to arrange for someone to act in that role.25 As such, submissions made and 
evidence presented may often go unchallenged, and the court may have to make its decision without 
having an opportunity to fully test the soundness of arguments and the evidence presented.26  
TRENDS IN ASSESSING BEST INTERESTS 
The concept of best interests is one which the law resorts to in a wide range of situations and, as noted 
above, grants a very wide discretion to the court. In Secretary, Department of Health and Community 
Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218, Brennan J identified problems of 
uncertainty and arbitrariness that can arise in determining what is in someone’s best interests, and 
noted that a determination is likely to depend on the values of the person making the decision.27 
While these comments were made in the context of a parent deciding what medical treatment is in the 
best interests of his or her child, the same concerns also arise in a decision about withdrawing or 
withholding life-sustaining medical treatment.  
 Despite (or perhaps because of) this criticism of the term best interests, we will attempt to 
identify the factors that the courts regard as being relevant in a best interests assessment when 
determining whether treatment should be withheld or withdrawn from an adult who lacks decision-
making capacity. While none of the nominated Supreme Court judgments have provided a thorough 
articulation of the meaning to be attributed to best interests in this context, six themes or observations 
have emerged from a review of the eight relevant cases. These themes may provide guidance as to 
what will be in an individual’s best interests when a decision has to be made about withholding or 
withdrawing treatment.  
 
22 See, for example, in Slaveski v Austin Health (2010) 32 VR 129 where Dixon J noted at fn 6 that he did not have a 
submission from the plaintiff on a particular issue concerning the court’s authority, and referred to another case before the 
Victorian Supreme Court in which the judge “had the benefit of a comprehensive submission from the Solicitor General in that 
case on the history and nature of the jurisdiction”.  
23 Slaveski v Austin Health (2010) 32 VR 129. 
24 Slaveski v Austin Health (2010) 32 VR 129 at [3]. 
25 See, for example, Australian Capital Territory v JT (2009) 4 ACTLR 68 where Higgins CJ observes at [63]: “Nor is there 
any contradictor of the proposal made by the Territory”; Application of Justice Health; Re a Patient (2011) 80 NSWLR 354 
where Brereton J comments at [13] of the “undesirability of embarking on this topic in the absence of a contradictor”. 
Brereton J further noted at [13] that, as a result, “the authority of this judgment will appropriately be discounted for the absence 
of a contradictor”. Compare the following cases where the plaintiffs’ cases were tested: Re BWV; Ex parte Gardner (2003) 7 
VR 487 – the Attorney-General intervened and the Most Reverend Denis Hart, Catholic Health Australia Inc and The Right to 
Life Association were amicus curiae; H Ltd v J (2010) 107 SASR 352 – the Attorney-General intervened; Brightwater Care 
Group (Inc) v Rossiter (2009) 40 WAR 84 – the Attorney-General intervened. 
26 For a consideration of the role of interveners in cases concerning the withholding and withdrawal of life-sustaining treatment, 
see Willmott L, White B and Cooper D, “Interveners or Interferers: Intervention in Decisions to Withhold and Withdraw Life-
Sustaining Medical Treatment” (2005) 27 Sydney Law Review 597.  
27 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 271. 
  
Futility 
First, the Australian Supreme Courts have paid some attention to the concept of “futility” when 
considering whether a particular course of treatment is, or is not, in an adult’s best interests. We note, 
but do not consider in this article, that this concept is a contested one that has eluded a shared 
definition despite a wealth of literature from the disciplines of medicine, ethics, law, nursing and 
philosophy.28 
 In three of the eight decisions reviewed, the courts have indicated that where treatment is futile, it 
will not be in the patient’s best interests.29 In a fourth decision, this was not expressly stated, but it 
was the clear implication from the discussion of “futility” and the court’s ultimate finding that further 
treatment did not have to be given because it was futile.30 In a fifth case, the court found that 
treatment was not futile and refused to grant a declaration that it would be lawful to withhold 
treatment.31 Indeed, there even appeared to be an implication in the reasoning in this case that 
treatment that is not futile will be in a person’s best interests. The other cases have not used the term 
“futile” in considering best interests.32 
 Although the above cases used the term “futility”, there has been little guidance about when 
treatment would be considered to be futile. In Melo v Superintendent of Royal Darwin Hospital, the 
court was asked to determine whether life support should be withdrawn from a 29-year-old man who 
sustained catastrophic injuries in a motor vehicle accident including high-level fractures of the 
cervical cord and brain damage. In summing up the evidence, Mildren J stated that “the only evidence 
before me suggests that continuing with the current treatment of this patient is futile and that in the 
opinion, not only of the specialists at the Royal Darwin Hospital, but of other specialists who have 
been consulted, it is futile”.33 The court did not explain why the treatment was futile, except to 
observe that the doctors reached that conclusion. 
 The patient in the case of Application of Herrington; Re King had suffered hypoxic brain damage 
and had been in a vegetative state for six months prior to the matter coming before the court. The 
treating team stopped invasive treatment and was providing palliative care, but the family wanted the 
life support to recommence. In finding that it would not be in the patient’s “interests” to recommence 
treatment involving the administration of fluids, Williams J stated that the “only evidence before me 
is that it is the universal opinion of the medical witnesses that treatment would be futile and, possibly, 
that it would have the effect of hastening her inevitable death”.34 Again, except by referring to the 
 
28 See, for example, Schneiderman LJ, Jecker NS and Jonsen AR, “Medical Futility: Its Meaning and Ethical Implications” 
(1990) 112(12) Annals of Internal Medicine 949; Jecker NS and Schneiderman LJ, “Medical Futility: The Duty Not to Treat” 
(1993) 2 Cambridge Quarterly of Healthcare Ethics 151; Brody B and Halevy A, “Is Futility a Futile Concept?” (1995) 20 
Journal of Medicine and Philosophy 123; Schneiderman LJ, Jecker NS and Jonsen AR, “Medical Futility: Response to Critics” 
(1996) 125(8) Annals of Internal Medicine 669; Gillon R, “‘Futility’ – Too Ambiguous and Pejorative a Term?” (1997) 23 
Journal of Medical Ethics 339; Helft PR, Siegler M and Lantos J, “The Rise and Fall of Futility Movement” (2000) 343 The 
New England Journal of Medicine 293; Kasman D, “When is Medical Treatment Futile?” (2004) 19 Journal of General 
Internal Medicine 1053; Mohindra RK, “Medical Futility: A Conceptual Model” (2007) 33 Journal of Medical Ethics 71; 
Moratti S, “The Development of ‘Medical Futility’: Towards a Procedural Approach Based on the Role of the Medical 
Profession” (2009) 35 Journal of Medical Ethics 369; Gabbay E, Calvo-Broce J, Meyer K, Trikalinos T, Cohen J and Kent D, 
“The Empirical Basis for Determinations of Medical Futility” (2010) 25(10) Journal of General Internal Medicine 1083; 
Wilkinson D and Savulescu J, “Knowing When to Stop: Futility in the ICU” (2011) 24 Current Opinion in Anaesthesiology 
160; Schneiderman LJ, “Defining Medical Futility and Improving Medical Care” (2011) 8 Journal of Bioethical Inquiry 123. 
29 Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197 at [27]; Application of Herrington; Re King [2007] 
VSC 151 at [24]-[25]; Messiha v South East Health [2004] NSWSC 1061 at [26]. 
30 Application of Justice Health; Re a Patient (2011) 80 NSWLR 354. 
31 Australian Capital Territory v JT (2009) 4 ACTLR 68. 
32 In Queensland v Astill (unreported, Sup Ct, Qld, Muir J, 18 January 2006), the term was not used at all. In Slaveski v Austin 
Health (2010) 32 VR 129 and Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549, the term “futility” 
was used in the judgments, but generally in the context of explaining the doctors’ assessment of the value of treatment rather 
than in the court’s own reasoning. 
33 Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197 at [27]. 
34 Application of Herrington; Re King [2007] VSC 151 at [24]. 
  
opinion of the doctors, there was no further elaboration about precisely why providing the treatment 
would be futile. 
 A little more guidance was provided by Howie J in Messiha v South East Health, a case 
involving a 75-year-old man who suffered severe brain damage after collapsing at home and his brain 
being deprived of oxygen for 25 minutes. The treating team wanted to withdraw life-sustaining 
treatment, and the family wanted it continued. The court refused to interfere with the course proposed 
by the treating team, and relevant to its determination that treatment was futile was the prospect of the 
patient’s recovery. Howie J noted: 
 
[t]he evidence is that, apart from preserving the life of the patient for a relatively brief period, the current 
treatment is futile in that there is no real prospect of significant recovery by the patient ... there is no medical 
evidence suggesting that there is any real prospect of improvement if the current treatment were to be 
continued for any significant period of time.35 
 A similar approach was taken by Brereton J in Application of Justice Health; Re a Patient where 
the patient was an inmate at a correctional centre and had end-stage lung cancer and was expected 
only to live for a few days or weeks. The patient lacked capacity to consent to or refuse treatment, so 
guidance was sought from the Supreme Court. In deciding that the doctors were not required to give 
further active treatment, his Honour appeared to adopt the doctors’ assessment of when treatment will 
be futile: 
 
What I think is important ... is the unanimous view that further treatment would be futile in the sense that 
cardiopulmonary resuscitation would achieve no more than a short prolongation of life without quality.36 
 Further guidance was provided by the Supreme Court of the Australian Capital Territory in 
Australian Capital Territory v JT. This case differs from the others considered as the patient was not 
dying, so whether treatment was “futile” was considered in a different context. He suffered a 
psychiatric illness which manifested itself in religious obsessions leading to extreme fasting. The 
patient was living in an aged care facility, and was resistant to receiving nutrition and hydration 
through a nasogastric tube. In an application brought by the Australian Capital Territory for a 
declaration that it would be lawful to withhold the provision of nutrition and hydration from the 
patient, the court observed that where the patient lacked capacity, “the medical carers must apply such 
treatment as their clinical judgment deems to be in the best interests of the patient”.37 In deciding 
whether this required the staff to provide artificial nutrition and hydration, Higgins CJ made the 
following observations: 
 
That will not be required if that treatment, though it might postpone death, would be futile. In that context 
futility will embraces [sic] mere functioning of the body without hope of a sentient response. It is not futile 
simply because an underlying condition is likely in the future to reassert itself so as to cause the current life-
threatening circumstances to recur. Nor is it rendered futile by the prospect that the patient, driven by the 
underlying psychosis that creates his incompetence to give or refuse consent, will resist the treatment.38  
 From the foregoing analysis, it is clear that the courts have been heavily dependent on medical 
determinations of futility. In some of the cases mentioned above, the judgment records only that the 
medical evidence had concluded that treatment was futile. This is a matter to which we will return 
later when considering the sixth theme in judicial consideration of best interests: deference to the 
medical profession. In other cases, the court went further and noted its assessment of futility was 
informed by factors such as: the poor condition of the patient, the fact that he or she has a low or 
negligible chance of recovery, and the fact that the provision of treatment does no more than prolong 
 
35 Messiha v South East Health [2004] NSWSC 1061 at [26]. 
36 Application of Justice Health; Re a Patient (2011) 80 NSWLR 354 at [2]. 
37 Australian Capital Territory v JT (2009) 4 ACTLR 68 at [38]. 
38 Australian Capital Territory v JT (2009) 4 ACTLR 68 at [62]. 
  
the person’s life. A final conclusion from the above cases is that it will not be in a patient’s best 
interests to receive treatment that is futile. 
Burdensome treatment 
A second observation is that the potential burdens imposed by treatment are relevant to a court’s 
assessment of whether that treatment will be in a person’s best interests. As an individual approaches 
the end of their life, a choice frequently needs to be made whether he or she should receive palliative 
treatment or more active treatment such as assisted ventilation, artificial nutrition and hydration, 
surgery, chemotherapy, dialysis, or cardiopulmonary resuscitation. These forms of active treatment 
are necessarily more invasive than palliative care although, from some perspectives, may provide 
benefit to the patient. At times, the courts have referred to the “burdens” of active (or invasive) 
treatments and considered this dimension in determining whether the life-sustaining treatment is in 
the patient’s best interests. 
 In Slaveski v Austin Health, the Victorian Supreme Court had to decide whether to intervene in 
the proposed course of treatment of Mr Slaveski, a man who remained in a coma following a 
catastrophic stroke. Mr Slaveski was intubated and ventilated, and the treating team wanted to cease 
the artificial ventilation. The family disagreed with the plan to withdraw this treatment and sought 
intervention from the court. The court accepted the medical evidence that it was in Mr Slaveski’s best 
interests for the ventilation to be withdrawn and, in the course of his judgment, Dixon J made the 
following comment: 
 
there is undoubted jurisdiction in this Court to act to protect the right of an unconscious person such as 
Mr Slaveski senior to receive ordinary, reasonable and appropriate as opposed to extraordinary, excessively 
burdensome, intrusive or futile medical treatment, sustenance and support.39 
 In addition to having regard to the invasive nature of treatment, “pain” or “indignity” suffered by 
the patient as a result of active treatment may also be relevant in an assessment of best interests.40 
 A final point to note in this regard is that treatment may be regarded as burdensome even if the 
patient receiving it is unconscious. In Messiha v South East Health, the patient’s family who wanted 
active treatment continued, argued that it could not be regarded as burdensome as their relative was 
unconscious. This position was not accepted by the Supreme Court with Howie J expressing the view 
that treatment could be “burdensome upon the body of a patient notwithstanding that because of his 
comatose state the patient is not inconvenienced or aware of the effects of the treatment upon his 
body”.41 
Quality of life of the patient 
The third observation relates to the current and/or predicted “quality of life” of the patient, and its 
relevance to an assessment of whether treatment would be in the patient’s best interests. Perhaps 
surprisingly, judges do not commonly refer to a patient’s quality of life, and it is not generally 
articulated as being relevant to best interests. For example, it is uncommon for judgments to contain 
statements of the following kind: “The patient’s quality of life if he or she receives [or continues to 
receive] life-sustaining treatment is so poor that it is not in his or her best interests to receive [or 
continue to receive] such treatment”. Indeed, in Messiha v South East Health, Howie J implied that a 
person’s quality of life is and should be irrelevant to an assessment of best interests. When referring 
to the fact that all of the medical evidence leant towards the conclusion that treatment should cease, 
his Honour commented that “[t]his is not to make any value judgment of the life of the patient in his 
present situation”.42  
 
39 Slaveski v Austin Health (2010) 32 VR 129 at [35]. His Honour was paraphrasing the often quoted statement of O’Keefe J in 
Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549 at [24]. 
40 Application of Herrington; Re King [2007] VSC 151 at [24]. The need to protect the dignity of a person was also referred to 
by Dixon J in Slaveski v Austin Health (2010) 32 VR 129 at [28]. 
41 Messiha v South East Health [2004] NSWSC 1061 at [22]. 
42 Messiha v South East Health [2004] NSWSC 1061 at [25]. 
  
 Notwithstanding this comment of Howie J, we contend that it is unlikely that the patient’s quality 
of life at the time a decision is being made about treatment, and the likely resulting quality of life if 
treatment is given, will be irrelevant in assessing whether it is in a person’s best interests to receive 
treatment. In such an assessment, the patient’s current medical condition and prognosis (with and 
without treatment) will be considered.  
 There are two components to such an assessment. The first relates to the prospect of neurological 
recovery. In the five cases where treatment was withheld or withdrawn following the court’s 
determination (Application of Justice Health; Re a Patient: patient lost capacity and death was 
imminent; Slaveski v Austin Health: patient in a coma; Melo v Superintendent of Royal Darwin 
Hospital: patient was unconscious with severe brain injuries; Application of Herrington; Re King: 
patient was in a vegetative state; Messiha v South East Health: patient was in a coma), the patient did 
not have any prospect (or any significant prospect) of neurological recovery. In contrast, in the three 
cases where life-sustaining treatment was given or continued (Australian Capital Territory v JT; 
Queensland v Astill; Northridge v Central Sydney Area Health Service), the prospect of neurological 
improvement or recovery was greater. 
 The second component relates to the physical wellbeing of the patient and his or her chance of 
survival (perhaps encapsulating quantity of life considerations as well as those relating to quality of 
life). Where the patient is very close to dying (regardless of treatment), it is less likely that providing 
treatment will be regarded as being in the patient’s best interests, and this was the case in Application 
of Justice Health; Re a Patient. However, where the patient is capable of physical recovery and 
longer term survival if the treatment is provided, as was the case in Australian Capital Territory v JT, 
it is more likely that the treatment will be regarded as being in the patient’s best interests. 
 It appears therefore that the patient’s current or potential physical condition as well as the 
patient’s current or potential cognitive function are relevant to determining a patient’s best interests. 
While it might come down to a matter of language or terminology, if determinations about best 
interests are being made, among other things, on the basis of how well or poorly a person will 
function from a cognitive perspective, we are of the view that assessments are indeed being made 
about a person’s quality of life.  
 In conclusion, we note that in one decision where active treatment was not provided, the judge 
made a reference to “quality of life”. In Application of Justice Health; Re a Patient, Brereton J 
observed that, in the circumstances of that case, cardiopulmonary resuscitation “would achieve no 
more than a short prolongation of life without quality”.43 
Views and wishes of the patient and family members 
A fourth theme that can be distilled from the cases is the relatively sparse attention that the courts 
have given to the views and wishes of the patient and family members about whether treatment 
should be withheld or withdrawn.  
Views and wishes of the patient 
For the most part, the Australian superior courts have not given much guidance about when medical 
treatment (more broadly and not just in relation to life-sustaining treatment) will be in the best 
interests of an adult who lacks capacity. It is the case though that the person’s wishes are relevant in 
this assessment.44 Perhaps surprisingly, in the eight cases under review in the more specific context of 
decisions about withholding or withdrawing treatment, there is remarkably little discussion about 
whether the adult would have wanted to continue (or receive) treatment. Three exceptions to this 
proposition are worthy of comment. 
 The first is Queensland v Astill, a case about a Jehovah’s Witness who was involved in a car 
accident. The woman had completed a “no blood” direction (which was not completed as required 
under the Queensland legislation and was therefore not valid). She was originally given a blood 
transfusion, but the hospital sought guidance from the court as to whether further blood transfusions 
 
43 Application of Justice Health; Re a Patient (2011) 80 NSWLR 354 at [2]. 
44 See, for example, North Sydney and Central Coast Area Health Service v CT [2005] NSWSC 551. 
  
should be provided in the event that they were needed. The court observed that in determining this 
issue, the paramount consideration was for the “welfare of the person”, and held that blood 
transfusions should be provided if they were required to keep the woman alive. In determining the 
welfare of the woman, Muir J noted that she had expressed a desire not to receive a blood transfusion. 
However, these previously expressed views did not prevail as his Honour considered there was no 
evidence that these views were still current at the time the case was heard.  
 The second case is Application of Herrington; Re King, the facts of which were outlined above. 
In deciding that it would not be in the patient’s best interests to receive further treatment, other than 
palliative care, Williams J noted the claim of the patient’s partner that she would have wished to 
receive further treatment.45 While not expressly stating that this factor was relevant to a best interests 
determination, in the context of the judgment, this seemed to have been a factor considered relevant 
by the court. Ultimately, however, this was not sufficient to persuade the court that it would be in her 
best interests to continue treatment. 
 Thirdly, in Australian Capital Territory v JT, the Supreme Court considered the patient’s wishes 
that he not receive artificial hydration and nutrition. However, the court considered these wishes to be 
“the product of delusional and irrational thought”,46 so his views were effectively disregarded in 
assessing whether the artificial hydration and nutrition should be provided. 
Views and wishes of family members  
There are three possible ways that the views and wishes of family members have been relevant to a 
determination of the best interests of the patient.  
 The first is that the family may have views about whether the patient would have wanted to 
continue treatment in the circumstances. The views expressed here by the family are evidence of the 
patient’s wishes as discussed above, and so are relevant to a best interests assessment. This was the 
case in Application of Herrington; Re King where the patient’s partner gave evidence that the patient 
would not have wanted her treatment suspended.47 The situation was more complicated in 
Queensland v Astill where the patient’s two sons felt that her wishes, as expressed in the previously 
executed document, should be followed. While not expressly explored in the judgment, it is likely 
that they felt that they continued to represent her wishes. The plaintiff’s daughter, on the other hand, 
wanted the blood transfusion to be provided.48 As is always the case, the weight to be afforded to 
evidence from family as to the patient’s views and wishes is a matter for the court’s discretion.  
 Secondly, and quite independently of their perception of the patient’s wishes, family members 
may have a view about whether treatment should be provided and their own assessment of the 
patient’s best interests. The courts in the cases reviewed have generally not expressly stated that these 
sorts of family preferences about treatment are relevant to an assessment of best interests. Queensland 
v Astill is an exception to this. In determining the “welfare” of the patient, Muir J stated that he had 
taken into account the views expressed by all family members.49 We also note, however, that courts in 
some of the other cases have referred to family preferences in the course of their judgments and so 
perhaps this factor is of some relevance in the courts’ deliberations about best interests.50  
 Thirdly, family members may have observed various responses of the patient that are relevant to 
diagnosis and prognosis. As the current condition of the patient and likelihood of recovery is relevant 
 
45 Application of Herrington; Re King [2007] VSC 151 at [17], [25]. 
46 Australian Capital Territory v JT (2009) 4 ACTLR 68 at [18]. 
47 Application of Herrington; Re King [2007] VSC 151 at [17]. 
48 It is not clear from Queensland v Astill (unreported, Sup Ct, Qld, Muir J, 18 January 2006) whether the daughter thought that 
the document no longer represented her mother’s wishes, or she wanted the blood transfusion to be provided regardless of her 
mother’s previously expressed wishes. 
49 As explained earlier, however, the two sons and daughter of the patient in Queensland v Astill (unreported, Sup Ct, Qld, 
Muir J, 18 January 2006) had different views about whether the blood transfusion should have been provided to their mother. 
50 The views of the family were referred to in Slaveski v Austin Health (2010) 32 VR 129; Melo v Superintendent of Royal 
Darwin Hospital (2007) 21 NTLR 197; Application of Herrington; Re King [2007] VSC 151; Messiha v South East Health 
[2004] NSWSC 1061; Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549. 
  
to a best interests assessment, these observations would form part of the evidence upon which the 
court will make findings of fact. The court in Messiha v South East Health, Melo v Superintendent of 
Royal Darwin Hospital and Application of Herrington; Re King noted the observations of family 
members that the patient had responded or engaged in a way that indicated a better prognosis than 
that suggested by the medical evidence.51 Nevertheless, in all three cases, and despite these 
observations, the court preferred the views of the medical team that continuing treatment was not in 
the patient’s best interests.52 
Interests of third parties irrelevant 
A fifth theme that has emerged from the cases is that in assessing the best interests of the patient, the 
interests of others (putting aside the possible relevance of the interests of family members which, as 
discussed above, seemed to be relevant in at least one decision) or organisations are irrelevant. In 
Northridge v Central Sydney Area Health Service, there was a suggestion that the hospital wanted 
treatment from the patient withdrawn so that his organs could be used for transplantation purposes. 
The New South Wales Supreme Court found this claim had no merit, but it was noted that “the 
exercise of the parens patriae jurisdiction should not be for the benefit of others ... including a health 
care system that is intent on saving on costs”.53  
 The Supreme Court of the Australian Capital Territory also referred to the interests of others in 
Australian Capital Territory v JT. As discussed above, the patient’s psychiatric illness resulted in 
extreme fasting and he was resistant to receiving nutrition and hydration through a nasogastric tube. 
There was evidence before the court that the process “clearly causes distress both to him and staff 
carrying out the procedure”.54 In determining whether providing treatment would be in the patient’s 
best interests, Higgins CJ observed the focus was not on “the interests of the medical carers 
institutional or otherwise, but the interests of the patient”.55 
Deference to medical opinion 
A final theme that can be observed from the limited Australian jurisprudence is general deference to 
medical opinion in cases involving decisions whether to withhold or withdraw life-sustaining 
treatment. This was highlighted above when discussing futility in that the courts appeared to accept, 
in a number of cases, without further examination, medical assessments that further treatment would 
be futile.  
 This deference is also illustrated by those cases where there was conflict between the views of 
the family (particularly in cases concerning the responsiveness of the patient) and the doctors. Of the 
cases reviewed, five involved differences of opinion between the family and doctors about the 
condition of the patient and/or whether treatment should be provided.56 In four of those decisions,57 
the courts accepted and prioritised the clinical assessments provided by the doctors and specialists.  
 The summing up of evidence by Williams J in the case of Application of Herrington; Re King is 
illustrative. The patient was of Aboriginal descent, and the family members and a social worker gave 
evidence about the importance in Aboriginal culture of caring for people who are unwell, particularly 
 
51 Messiha v South East Health [2004] NSWSC 1061 at [13]; Melo v Superintendent of Royal Darwin Hospital (2007) 21 
NTLR 197 at [22]; Application of Herrington; Re King [2007] VSC 151 at [17]-[18]. See also Northridge v Central Sydney 
Area Health Service (2000) 50 NSWLR 549 at [114] where the court was critical of the patient’s doctors who did not take into 
account observations of the relatives about the patient’s condition. 
52 Note that in Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197, the court found at [27] that the family’s 
observations were consistent with the medical findings of spasms resulting from a high spinal cord injury. 
53 Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549 at [22]. 
54 Australian Capital Territory v JT (2009) 4 ACTLR 68 at [5]. 
55 Australian Capital Territory v JT (2009) 4 ACTLR 68 at [38]. 
56 Slaveski v Austin Health (2010) 32 VR 129; Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197; 
Application of Herrington; Re King [2007] VSC 151; Messiha v South East Health [2004] NSWSC 1061; Northridge v Central 
Sydney Area Health Service (2000) 50 NSWLR 549. 
57 Slaveski v Austin Health (2010) 32 VR 129; Melo v Superintendent of Royal Darwin Hospital (2007) 21 NTLR 197; 
Application of Herrington; Re King [2007] VSC 151; Messiha v South East Health [2004] NSWSC 1061. 
  
the provision of food and drink. The patient’s partner also gave evidence about the extent to which he 
thought the patient was responding to him. All medical opinion was that treatment should not be 
continued. Before refusing the partner’s application that treatment be provided, Williams J 
commented: 
 
The only evidence before me is that it is the universal opinion of the medical witnesses that that treatment 
would be futile and, possibly, that it would have the effect of hastening her inevitable death.58 
 The statements given by the family and social worker, although stated as having been considered 
by the court, did not seem to be regarded as relevant evidence in determining best interests. 
 Notwithstanding the importance of medical opinion, the final assessment of whether treatment 
will be in the best interests of the patient remains with the court. This was recognised by the New 
South Wales Supreme Court in Messiha v South East Health, a case in which the family disagreed 
with doctors about the responsiveness of the patient: 
 
[T]he Court ... is not bound to give effect to the medical opinion, even where ... it is unanimous. However ... 
it would be an unusual case where the Court would act against what is unanimously held by medical experts 
as an appropriate treatment regime.59 
 However, one such case was Northridge v Central Sydney Area Health Service, which involved a 
man who was admitted to hospital after suffering a cardiac arrest caused by an overdose of heroin. 
Less than a week following his admission, and without informing the patient’s sister, the treating 
doctor ceased artificial feeding, took him off antibiotics and made a “not for resuscitation” order. The 
sister disagreed with this course of action and brought an application seeking that treatment be 
reinstated. In finding in favour of the sister, the Supreme Court of New South Wales observed that 
“[t]he evidence reveals a premature diagnosis ... a serious risk of mis-diagnosis, as proved to be the 
case”.60 
 Given the importance of the patient’s current condition and prognosis in the assessment of best 
interests, the evidence of doctors will be critical in these cases. Despite the fact that the courts remain 
the final arbiter of best interests when that is in dispute, a review of the cases reveals significant 
deference to medical opinion and that it was generally given greater weight than evidence presented 
by family members. 
Concluding remarks 
We have identified six themes from the eight Australian superior court decisions that consider an 
adult’s best interests in relation to life-sustaining treatment. The courts are clear that it will not be in a 
patient’s best interests to receive futile treatment. Best interests will include an assessment of the 
burdens of treatment and must necessarily include quality of life considerations (although the courts 
have not been forthcoming with this latter consideration). The views and wishes of the patient is a 
relevant consideration and regard will also be had to the views of the patient’s family and friends. 
However, it is the medical evidence that is most significant and the courts have generally accepted 
clinical opinion as to whether or not treatment should occur. 
 While trends can be gleaned from these eight cases and this provides some general guidance 
about the factors that a Supreme Court is likely to consider in a future case, as stated in the 
introduction, these decisions do not provide a rich jurisprudential base from which judges can draw to 
inform future reasoning. There has not yet been a decision in which a Supreme Court has provided a 
detailed exploration of the issues that are relevant to an assessment of whether it would be in a 
patient’s best interests to withdraw treatment that will result in the patient’s death. 
 
58 Application of Herrington; Re King [2007] VSC 151 at [24]. 
59 Messiha v South East Health [2004] NSWSC 1061 at [25]. 
60 Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549 at [103]. 
  
 We are therefore of the view that it may be helpful to turn to the body of jurisprudence in this 
field which has emerged from the United Kingdom. There are a number of English decisions where 
the court has given detailed consideration to the concept of best interests.  
BEST INTERESTS IN THE UNITED KINGDOM 
The concept of best interests under English law originally lacked detail regarding the factors that were 
relevant to establishing what is in an individual’s best interests. In 1989, the House of Lords 
considered the best interests concept in the decision of Re F [1990] 2 AC 1, where the issue to be 
determined concerned the performance of a sterilisation procedure upon a mentally incompetent 
woman. But there was a lack of reasoning underpinning the decision-making process in the court’s 
assessment of best interests. Donnelly observes that “although careful to clarify the formal legal basis 
for decision-making, the House of Lords dedicated little attention to the values underlying the law”.61 
While the decision in Re F identified the applicability of the best interests test, “other than identifying 
the relevance of medical best interests, it did not specify the test to be applied in any detail”.62  
 Without further elaboration on the underlying principles that guide judicial decision-making in 
this field, the question remains as to the exact content of the test. Those trying to establish how the 
criterion works are left with a sense of uncertainty in determining exactly which factors are relevant 
and how they will be applied. According to Dunn et al, this was a particularly problematic aspect of 
the earlier English decisions: 
 
The flexibility in the application and determination of “best interests” over a 15-year period challenges the 
understanding of the concept as a [sic] unidimensional legal and ethical principle. Linked to the emergence 
of “best interests” through the process of judicial deliberation (the process of reaching the decision) rather 
than through judicial declaration (the outcome of the decision), common law accounts of “best interests” are 
characterised by an inconsistent and non-linear procedural development, and, correspondingly, by a fluid 
and idiosyncratic conceptual development.63 
 Despite some of the shortcomings in the earlier approach adopted under English law, there has 
been a number of developments which have led towards a “more sophisticated” and “systematic” 
approach to best interests.64 In the specific context of withholding and withdrawing life-sustaining 
treatment, the landmark case of Airedale NHS Trust v Bland [1993] AC 789 was a step towards this 
more systematic approach, and provided some elaboration on the concept of best interests. The case 
concerned a 17-year-old man, Mr Bland, who was injured in the Hillsborough disaster in 1989. As a 
result of the disaster, he was left in a permanent vegetative state. The hospital, with the support of the 
family, sought a declaration from the court stating that it was lawful to cease providing medical 
treatment. The case reached the House of Lords and a declaration was granted on the basis that there 
was no legal duty to provide treatment that was not in Mr Bland’s best interests. 
 The decision in Bland was the first English decision to address the issue of withdrawing 
treatment from an adult in a vegetative state, and for this reason, the judgments of the Court of 
Appeal and the House of Lords are extremely detailed and considered. In the combined eight 
judgments, there were three factors upon which the Judges of Appeal and Law Lords generally agreed 
as being critical to an assessment of best interests. The first was a consideration of whether 
withdrawal of treatment constituted good medical practice. In relation to this specific issue, the 
judgments place emphasis on the seriousness of a patient’s condition, the limited likelihood of 
recovery (including recovery of cognitive function), and the lack of therapeutic or other benefit of 
treatment. The second factor that can be observed from the judgments is that the court placed 
 
61 Donnelly M, “Best Interests, Patient Participation and the Mental Capacity Act 2005” (2009) 17 Medical Law Review 1 at 3. 
62 Donnelly, n 97 at 3. 
63 Dunn MC, Clare ICH, Holland AJ, and Gunn MJ, “Constructing and Reconstructing ‘Best Interests’: An Interpretative 
Examination of Substitute Decision-making under the Mental Capacity Act” (2007) 29(2) Journal of Social Welfare and 
Family Law 117 at 122. 
64 Donnelly, n 97 at 4. 
  
emphasis on the relevance of the views of the adult’s family to the best interests assessment. Thirdly, 
the court also regarded any known or previously expressed views of the patient to be relevant to the 
assessment. 
 In addition to the three factors outlined above, there were also a number of less “tangible” 
considerations which were regarded as relevant in some of the judgments. These included: the impact 
that continuing or providing medical treatment may have on the adult’s dignity;65 the adult’s desire to 
be remembered as care free;66 the impact that the continuation or provision of treatment may have on 
the family;67 and, as noted within one judgment, the fact that the provision or continuation of 
treatment will have an impact on the availability of finite resources.68 
 Since the decision in Bland, the English courts have considered a number of further cases 
concerning the best interests test in the context of adults who lack decision-making capacity.69 The 
most significant development is the “balance sheet” approach which stems from the decision in Re A 
(Medical Treatment: Male Sterilisation) [2000] 1 FLR 549. The case concerned an application to the 
English Court of Appeal in relation to a non-therapeutic sterilisation procedure on a 28-year-old man 
with Down’s syndrome, who lacked the capacity to provide consent to the procedure. In determining 
whether the sterilisation procedure was in the man’s best interests, Thorpe LJ stated that it is 
necessary to draw up a balance sheet. He observed that “the first entry should be of any factor or 
factors of actual benefit”, which should be balanced against any “dis-benefits to the applicant”.70 The 
process of deliberation then involves weighing these factors against each other, and is not merely a 
process of counting those for a particular course and those against.71 The balance sheet approach to 
assessing best interests has been endorsed in a number of further English decisions72 and has been 
held to have been endorsed by Parliament in enacting the Mental Capacity Act 2005 (UK).73 
 Another major contribution of the decision in Re A (Medical Treatment: Male Sterilisation) is in 
relation to the scope of matters to be considered in the balance sheet approach to determining best 
interests. Butler-Sloss P emphasised that it requires a consideration of factors that extend beyond pure 
medical interests, including “medical, emotional and all other welfare issues”.74 This wider 
conception of best interests has been subsequently endorsed by courts75 and is now reinforced by s 4 
of the Mental Capacity Act 2005 (UK).76 
 
65 See, for example, Airedale NHS Trust v Bland [1993] AC 789 at 796, 805 (Sir Stephen Brown P), 826 (Hoffman LJ). 
66 Airedale NHS Trust v Bland [1993] AC 789 at 813 (Sir Thomas Bingham MR). 
67 Airedale NHS Trust v Bland [1993] AC 789 at 870 (Lord Goff), 896 (Lord Mustill). 
68 Airedale NHS Trust v Bland [1993] AC 789 at 813 (Sir Thomas Bingham MR). 
69 For example, see Re S (Sterilisation: Patient’s Best Interests) [2000] 2 FLR 389, concerning a non-therapeutic sterilisation 
procedure on a woman who lacked mental capacity; Re A (Medical Treatment: Male Sterilisation) [2000] 1 FLR 549, 
concerning a non-therapeutic male sterilisation procedure; Simms v Simms (2003) 1 All ER 669, concerning an experimental 
medical procedure on two patients who were suffering from variant Creutzfeldt Jakob Disease (CJD) and lacking mental 
capacity. 
70 Re A (Medical Treatment: Male Sterilisation) [2000] 1 FLR 549 at 561. 
71 See, for example, W v M [2011] EWHC 2443 (Fam) where treatment was found to be in the patient’s best interests despite 
there being only seven factors favouring that outcome with nine factors against. 
72 See, for example, Re S (Adult Patient) (Inherent Jurisdiction: Family Life); Sheffield City Council v S [2002] EWHC 2278 
(Fam); Re S (Adult’s Lack of Capacity: Carer and Residence) [2003] EWHC 1909 (Fam); Simms v Simms (2003) 1 All ER 
669; R (Burke) v General Medical Council [2006] QB 273. 
73 Re P [2009] EWHC 163 (Ch) at [41], which was endorsed in Re G (TJ) [2010] EWHC 3005 (COP). The balance sheet 
approach was also used when applying the Mental Capacity Act 2005 (UK) in the context of a decision about life-sustaining 
treatment in W v M [2011] EWHC 2443 (Fam). 
74 Re A (Medical Treatment: Male Sterilisation) [2000] 1 FLR 549 at 556. 
75 See, for example, W v M [2011] EWHC 2443 (Fam). 
76 Section 4 of the Mental Capacity Act 2005 (UK) states that (amongst other things), it is necessary to consider, so far as is 
reasonably ascertainable: the person’s past and present wishes and feelings; the individual’s beliefs and values that may impact 
on his or her decision if he or she were able to make the decision; the views of anyone engaged in caring for the person, or who 
  
 The 2005 decision of NHS Trust v Ms D [2005] EWHC 2439 is an example of a case where the 
“balance sheet” approach was applied to determine whether life-sustaining medical treatment should 
be withheld. The case concerned a 32-year-old woman who was suffering from a terminal genetic 
neurological illness. The woman was in a near vegetative state and the court was required to establish 
whether the withholding of treatment would be in her best interests. It was acknowledged that, as a 
result of her condition, the woman “probably” had no awareness of any kind. The medical team was 
seeking to withhold further treatment, but the woman’s family insisted that the treatment should be 
provided. With reference to Re A (Medical Treatment: Male Sterilisation), Coleridge J formed the 
view that it was necessary to consider the advantages and disadvantages of providing treatment and 
weigh them against each other so that he could determine whether the commencement of treatment 
was in the woman’s best interests. His Honour applied the wider notion of best interests cited by 
Butler-Sloss P above, stating that the concept requires a consideration of factors beyond pure medical 
interests. He formed the view that in Ms D’s case, there were no advantages or benefits in 
commencing the treatment in question. The medical evidence presented to the court suggested that 
Ms D was likely to die within a matter of months. Coleridge J stated that he did not consider a “few 
extra months” of life to be a benefit to Ms D, and that she should be able to die peacefully and with 
dignity.77 Furthermore, he emphasised that the primary focus was on making the decision in 
accordance Ms D’s best interests and not for the purpose of the best interests of the family.78 
Accordingly, a declaration was made stating that it was not in the interests of Ms D for life-sustaining 
measures to be commenced. 
 The more recent English Court of Protection79 decision of W v M [2011] EWHC 2443 further 
reinforces the balance sheet approach. In this case, Baker J outlined a number of factors that he 
considered relevant to the best interests assessment. The case concerned a woman who had lapsed 
into a coma and subsequently regained consciousness but suffered extensive and irreparable brain 
damage. After regaining consciousness, M was left in a minimally conscious state (MCS) and a 
declaration was sought by M’s family to consider whether the medical team could lawfully 
discontinue and withhold life-sustaining measures (including artificial nutrition and hydration). The 
Primary Care Trust (PCT) which was responsible for M’s care did not support the application. The 
PCT formed the view that the starting point for the court when assessing the best interests of an adult 
in an MCS, is that life should be preserved and that a balance sheet of benefits and burdens should be 
drawn. The PCT submitted the view that M benefited from a number of positive experiences in her 
daily life and, on this basis, the balance sheet approach should be adopted to take account of them. 
The Official Solicitor80 argued that it could never be in the best interests of an individual in an MCS 
who is stable, to have life-sustaining treatment withdrawn. For this reason, the Official Solicitor 
submitted that the balance sheet approach could not be the correct one to adopt. 
 Baker J endorsed the balance sheet approach, but ruled that it was not in M’s best interests for 
artificial nutrition and hydration to be withdrawn. He therefore refused the application. However, he 
formed the view that the “do not resuscitate” order that was in place prior to the application should 
continue and that further treatment decisions should be made by the clinicians in consultation with the 
 
is interested in his or her welfare; and the views of any other person previously appointed by the person or by the court to make 
decisions on his or her behalf. 
77 NHS Trust v Ms D [2005] EWHC 2439 at [44]. 
78 The judge was particularly sympathetic to the family circumstances and acknowledged the tragic situation whereby the 
family had had to deal with the loss of two other family members within the few years prior to the application to the court. He 
stated, however, that the desire of the family to prolong Ms D’s life was based on their own wishes rather than a decision based 
on her best interests. 
79 The Court of Protection was established by virtue of s 45 of the Mental Capacity Act 2005 (UK) and has a special 
jurisdiction to make decisions for those who lack mental capacity, in accordance with their best interests. 
80  The Official Solicitor is an independent statutory office holder, falling under the scope of the UK’s Ministry of Justice. The 
Official Solicitor ensures that those who are vulnerable by virtue of minority or lack of mental capacity are provided with 
access to the justice system, thus representing their interests when they are unable to do so. Further information is available at 
http://www.justice.gov.uk/about/ospt, viewed 4 February 2013. 
  
family.81 In reaching his decision, Baker J addressed a number of factors which were relevant to the 
balance sheet approach. In particular, he noted that there is a strong presumption in favour of the 
preservation of life. This presumption was originally expressed in Bland,82 although it was made clear 
that it is by no means an absolute principle.83 Baker J went on to state that “the principle of the right 
to life is simply stated but of the most profound importance. It needs no further elucidation. It carries 
very great weight in any balancing exercise.”84 
 Also of significance were the past wishes and feelings of M. These were particularly relevant to 
the assessment due to the fact that the Mental Capacity Act 2005 (UK) requires that a person’s “past 
and present wishes and feelings” be considered, together with any “beliefs and values” that would 
most likely influence that person’s decision if he or she had capacity.85 In establishing M’s best 
interests, Baker J also made reference to the level of pain that she was experiencing and the pain 
management options available to the medical team (even though he acknowledged that it was 
extremely difficult for the court to evaluate the level of pain in this particular case, due to M’s 
condition). Some attention was also paid to the ability of M to enjoy her life. Baker J found that M 
enjoyed some aspects of her life, stating that he does not “find that her current life is overwhelmingly 
negative, or ‘overly burdensome’ … or that there is no prospect of any improvement in the quality 
and enjoyment of her life”.86 However, in relation to this particular aspect of the balancing exercise, 
Baker J placed emphasis on how an “able bodied” individual may assess M’s enjoyment of life, 
which, in his opinion would seem to ignore the fact that people with disability often experience 
profound enjoyment of life within the limitations that their disability may impose. In addition to these 
factors, the court also stated that M’s prospect of recovery, her dignity, and the wishes and feelings of 
family members and carers were also relevant to assessing her best interests under the balance sheet 
approach.  
 Most recently, in the decision of Aintree University Hospitals NHS Foundation Trust v James 
[2013] EWCA Civ 65, the English Court of Appeal ruled on a patient’s best interests concerning the 
continuation and commencement of a number of different life-sustaining measures. Based on the 
factors outlined in the Mental Capacity Act 2005 (UK) and the Mental Capacity Act 2005 Code of 
Practice, the court prioritised the notion of best interests – it paid particular regard to the notion of the 
futility of treatment, the burdensome nature of continuing or commencing treatment, and the patient’s 
prospect of recovery.  
 In addition to these factors, the court also emphasised the need to consider factors that extend 
beyond an individual’s medical interests. In this regard, as with other English cases in this field, the 
court considered the relevance of establishing the patient’s past and present wishes, feelings, beliefs, 
and values, the factors that a patient would be likely to consider if he or she were able to do so, and 
the views of those caring for the patient as to what would be in his or her best interests. 
A NEW APPROACH FOR AUSTRALIAN SUPREME COURTS 
We demonstrated earlier that the current Australian superior court jurisprudence is in its infancy when 
considering the best interests of an adult who lacks capacity and issues of life-sustaining treatment. 
There has not been a landmark case in Australia that has articulated the issues that are relevant to a 
best interests assessment in this context, nor how those issues should be balanced against each other. 
Although it has been possible to draw out various themes from the eight Supreme Court cases 
reviewed, difficulty remains in determining whether treatment will or will not be in an adult’s best 
 
81 Baker J also held that details of M’s future care plan should be submitted to the court to be subsequently determined. 
82 Airedale NHS Trust v Bland [1993] AC 789 at 819 (Butler-Sloss LJ). A similar sentiment is stated in Department of 
Constitutional Affairs, Mental Capacity Act 2005 Code of Practice (TSO, London, 2007) at [5.31], which requires “all 
reasonable steps which are in the person’s best interests should be taken to prolong their life”. 
83 In Airedale NHS Trust v Bland [1993] AC 789, Lord Goff noted at 864 that: “there is no absolute right that a patient’s life 
must be prolonged by treatment or care, regardless of the circumstances.” 
84 W v M [2011] EWHC 2443 (Fam) at [222]. 
85 Mental Capacity Act 2005 (UK), s 4(6). 
86 W v M [2011] EWHC 2443 (Fam) at [237]. 
  
interests. The current approach of the Supreme Courts is an ad hoc one, as different factors have been 
considered relevant in different cases. Furthermore, no clear principles or processes have been 
identified by these cases, to assist with establishing how the various factors are weighed against each 
other and deliberated upon. This leaves the reasoning process that underpins judicial decision-making 
in such cases, unclear and opaque. 
 The parens patriae jurisdiction is important; its breadth means that the jurisdiction can be relied 
upon to respond to a wide array of circumstances which may come before the court. This includes the 
power to make decisions that promote the welfare of the vulnerable in our community who lack 
decision-making capacity. However, broad powers should be exercised in accordance with principle, 
and in a transparent manner that enables public scrutiny of the discretion. In Marion’s Case, 
Brennan J was concerned that there is an “unexaminable discretion” with which a person or decision-
making body can engage when considering what is in an individual’s best interests.87  
 Further, for practical purposes, a Supreme Court’s determination that a particular course of action 
is in a person’s best interests (including a decision to provide or not to provide life-sustaining 
treatment) may be final. It would be rare, particularly in the kind of cases considered in this article, 
which are often decided under tight time constraints, that such a decision would be challenged further 
and overturned. This makes it all the more important for there to be clarity and transparency 
surrounding the factors that are relevant to the best interests assessment, including a need for there to 
be clear guidance on how the relevant factors may be weighed against each other. 
 Therefore, we argue for a new approach to the exercise of the Supreme Court’s parens patriae 
jurisdiction in relation to decisions about life-sustaining treatment for adults who lack capacity. Some 
of this draws on the approach in the United Kingdom, but other elements arise from concerns 
identified in the analysis of how the courts are presently making these decisions in Australia. While 
we accept the breadth and flexibility of the parens patriae jurisdiction, we argue that the Supreme 
Court’s approach should include: 
• articulating clearly the factors that the court considers in each case when assessing a patient’s 
best interests (and that those factors should reflect the wider best interests test); 
• applying the balance sheet approach outlined above to balance the relevant factors; 
• giving greater weight to the views and wishes of the patient, so far as they can be identified, than 
appears to be the case at present; and 
• unpacking the medical evidence to determine the basis on which conclusions about “futility” or 
decisions not to treat are reached by doctors. 
Articulation of factors that comprise (wider) best interests 
Courts must have regard to a wide range of factors in an assessment of best interests. For some time it 
has been clear that the notion of best interests encapsulates a broader range of factors than purely 
medical interests. The views and wishes of the patient, including his or her values, dignity, and 
enjoyment of life, as well as the opinions of family and friends, are all acknowledged to be relevant 
considerations in this wider concept of best interests. Importantly, however, these factors are not 
exhaustive and there may be others that the court deems relevant to an assessment of best interests in 
a particular case. There is an opportunity in Australia to advance the law in this area and for the courts 
to determine what the relevant factors should be. If the courts choose to embark upon this process of 
clearly identifying the relevant factors in each case, such a process would also provide greater 
transparency in future decisions and will therefore provide a valuable contribution to this body of 
jurisprudence.  
 As discussed above, the United Kingdom has a Code of Practice which assists those who work 
with the Mental Capacity Act 2005 (UK). Chapter 5 of the Code builds on the best interests test set 
out in the legislation, and discusses the factors of relevance to help determine what would be in a 
person’s best interests in a particular case. The factors outlined in the Code apply universally to cases 
where a best interests assessment must be conducted, and includes the following: 
 
87 Secretary, Department of Health and Community Services (NT) v JWB (Marion’s Case) (1991) 175 CLR 218 at 271 
(Brennan J). 
  
• working out what is in someone’s best interests cannot be based simply on someone’s age, 
appearance, condition or behaviour; 
• all relevant circumstances should be considered when working out someone’s best interests; 
• every effort should be made to encourage and enable the person who lacks capacity to take part 
in making the decision; and 
• if there is a chance that the person will regain the capacity to make a particular decision, then it 
may be possible to put off the decision until later if it is not urgent.88 
 These guidelines apply to all decisions for adults who lack capacity, including non-medical 
decisions such as, for example, where an adult should reside. Therefore, the third and fourth points 
are likely to have limited applicability in the types of case outlined within this article, although they 
may still be considered as relevant in some instances.  
 In addition to these general factors, the English cases that were considered above provide 
additional guidance as to specific factors that are likely to be relevant in an assessment of best 
interests in the context of withholding or withdrawing of life-sustaining treatment. They include: 
• the known and previously expressed wishes and feelings (including the values and beliefs) of the 
adult who lacks capacity; 
• the sanctity or preservation of human life; 
• a patient’s current condition and the likelihood of, and the prospects for, recovery (this may 
include assessments of whether treatment is “futile” or not); 
• the likely outcomes of providing or not providing the treatment; 
• the level of pain, distress or discomfort that the adult is likely to suffer, both if treating or not 
treating; 
• the adult’s awareness and enjoyment of life; 
• the impact of the decision on the adult’s dignity; and 
• the wishes and feelings of family members and carers. 
The balance sheet approach 
We consider that the Australian courts should apply the “balance sheet” approach adopted in the 
United Kingdom. This approach requires express engagement with the factors relevant to determining 
best interests, and an articulation of which factors support the provision of treatment and those which 
do not. As outlined earlier in this article, this approach then involves balancing the factors for and 
against to determine an adult’s best interests.  
 Although this may have been done informally in the Australian cases to date, we consider that 
formal adoption of this approach is needed. An assessment of an adult’s best interests will always be 
a subjective exercise, but there are advantages in systematically identifying relevant factors and then 
going through a process of weighing them publicly in a judgment. Such an approach lends 
transparency to judicial reasoning,89 and therefore enhances accountability and predictability in the 
law. This structured process of deliberation is also likely to promote rigour in these difficult 
decisions. As Chief Justice Spigelman has stated:  
 
The first function performed by reasons of judgment to which attention should be given ... is the 
significance of published reasons for the quality of judicial decisions. ... [I]t is my experience and I believe 
it be the universal experience of the Australian judiciary, that the need to write down in a systematic format 
the true reasons why a judge has reached a particular conclusion, means that that conclusion is more likely 
to be the correct conclusion.90 
 
88 Mental Capacity Act 2005 Code of Practice, n 124 at [5.13]. 
89 See, for example, Manning J, “Withdrawal of Life-Sustaining Treatment from a Patient in a Minimally Conscious State” 
(2012) 19 JLM 430 at 434. 
90 Spigelman JJ, “Reasons for Judgment and the Rule of Law” (Paper presented at the National Judicial College, Beijing, 
10 November 2003 and The Judges' Training Institute, Shanghai, 17 November 2003), 
http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/vwPrint1/SCO_speech_spigelman_101103 viewed 
14 February 2013. 
  
Greater weight to the views and wishes of the patient 
As part of the balancing exercise undertaken with the balance sheet approach, we propose that greater 
weight be given to the views and wishes of the patient than appears presently to be the case. This can 
be one of the challenges in making decisions in cases concerning life-sustaining treatments. Although 
this can arise where an adult’s views and wishes favour the provision of treatment, concerns most 
commonly occur in cases where an adult’s views favour non-treatment and this would lead to death. 
An illustration of this is W v M where Baker J referred to the “profound” importance of the right to 
life and the “very great weight” that this must be afforded in any balancing exercise.91 This was 
considered the “decisive factor”92 and the adult’s views and wishes, although clear and accepted by 
the court, were given less weight. The discussion of the Australian cases above also revealed 
relatively limited engagement with the views and wishes of the patient. 
 In arguing for more weight to be given to a patient’s views and wishes, we acknowledge that 
Australian common law, like English law, has adopted the best interests test and not a substituted 
judgment approach where an adult’s previously expressed views and wishes prevail. As such, an 
adult’s views and wishes cannot be determinative within this decision-making framework. However, 
we consider that they should be highly influential and that more weight needs to be given to them 
than presently appears to be the case at least in some decisions. 
 For example, where there is evidence to show that a person was unlikely to have wanted 
treatment because of views previously expressed (although falling short of an advance directive) or 
because of the person’s general approach to life, those views and wishes need to be expressly 
identified as a relevant consideration and given appropriate weight. We are not proposing that the 
adult’s views and wishes would be a presumed outcome (as the case law does not permit this), but 
where there is good evidence of what the patient would have wanted, we would argue that should be a 
highly influential factor in the balancing process. 
 We also acknowledge that the nature of an adult’s views and wishes, including how and when 
they were expressed, needs to be considered carefully when determining their “appropriate weight” in 
the decision-making process. Sometimes, an adult’s views and wishes (including their views as to 
what they would have wanted in a particular set of circumstances) may be clear as a result of 
sustained, careful discussions about end-of-life care and preferences. But at other times, this will not 
be the case. For example, there may be statements which deal directly with treatment that was not 
wanted, but such statements may have been made in circumstances that might be regarded as ‘off the 
cuff’ or flippant. Alternatively, there may have been no direct discussion about end-of-life care or 
preferences. If this is so, those left to make the decision are required to translate what is known about 
a person’s values and life goals into more concrete choices about whether treatment should be given 
or not. In these examples, there is less certainty about an adult’s views and wishes than in cases where 
there have been clear discussions about future treatment choices. Despite the difficulties in such 
cases, this does not mean that we should, as a general proposition, abandon or reduce the weight 
given to what the adult would have wanted when determining his or her best interests. Rather, 
considerations such as these are matters of evidence which can inform the court in determining the 
appropriate weight that should be given to the adult’s views and wishes, where they are known or can 
be discerned. 
 The best interests test is flexible and has evolved over time to reflect contemporary standards. 
This is illustrated by the shift from a medicalised approach to assessing best interests, to the wider 
approach discussed above which now takes account of “medical, emotional and other welfare issues”. 
The test should continue to evolve so that it reflects the modern trend in adult guardianship law, 
which requires that greater weight is given to an adult’s views and wishes than is currently the case in 
Australia.  
Unpacking medical evidence 
 
91 W v M [2011] EWHC 2443 (Fam) at [222]. 
92 W v M [2011] EWHC 2443 (Fam) at [249]. 
  
A final factor in our proposed approach to decision-making in this area is that the court should 
examine the medical evidence very closely to determine the basis on which conclusions about 
“futility” or decisions not to treat are being reached by doctors. Three themes in the current Australian 
jurisprudence are relevant here. The first is the deference of the courts to medical opinion, despite 
alternative perspectives presented by family or friends of the patient. The second, and related point, is 
the weight given by the courts to futility assessments by doctors. Sometimes a determination of 
futility by the court is not explained or justified other than to say that the doctors giving evidence said 
it was futile. The third is that quality of life assessments have generally been avoided by the courts 
but such judgments are likely to be wrapped up in the medical evidence as to likely prognosis.93 
 All of these factors point towards a very heavy reliance on medical opinion, and it appears to be 
the case that at times there has been reliance on such evidence without scrutiny. We agree that 
medical evidence is crucial in cases such as these. Doctors possess the expertise to help the court 
understand matters such as the patient’s current condition, likelihood of recovery, the various 
treatment options and their likely clinical outcomes. Although this may be so, doctors possess no 
special expertise concerning the wider factors of relevance in determining a person’s welfare 
interests, such as non-medical welfare issues or the person’s previously expressed views or wishes, 
which will be considered by the court. When the parens patriae jurisdiction is enlivened, it is the 
court’s responsibility to determine what is in a patient’s best interests, taking into account not only the 
medical evidence but wider considerations as well. 
 If the courts are unduly deferential to medical opinion and fail to carefully unpack such evidence, 
there is a risk that assessments concerning non-medical matters may creep in to the best interests 
assessment under the guise of “medical” opinion. The classic example concerns assessments of 
“futility”. As noted above, this concept is contested and there is no consensus as to what the term 
means.94 To illustrate, futility could be used to mean either that “treatment will not work” or that 
“treatment is not worth doing”.95 The former is a medical assessment as it is based on evidence (facts) 
about how medication or procedures can affect the human body. Deference on this matter is rightly 
afforded to the medical profession as this determination is based on medical expertise. By contrast, 
treatment that is futile because it is “not worth doing” involves value judgments. Treatment might be 
regarded as not worth doing because the chance of it working is too small or because the treatment 
might work but the resulting quality of life would be poor. These are not medical assessments, 
although medical evidence would, of course, assist a decision-maker – here the court – to make a 
determination about whether treatment is in a patient’s best interests or not.  
 An example of where these different elements concerning the notion of futility were conflated is 
in Aintree University Hospitals NHS Foundation Trust v James. The English Court of Appeal held 
that the judge at first instance applied too narrow a view of futility in his reasoning: 
 
He was wrong simply to look at the past successful effect of the treatment without also having regard to the 
improvement, or lack of improvement, that such treatment will bring to the general health of the patient. He 
was wrong to concentrate on the usefulness of the treatment in coping with the crisis and curing the disease 
or illness, eg the cardiac arrest, and not also to be concerned instead with whether the treatment was 
worthwhile in the interests of the general well-being and overall health of the patient.96 
 
93 Interestingly, in the recent English decision of Aintree University Hospitals NHS Foundation Trust v James [2013] EWCA 
Civ 65, the Rt Hon Sir Alan Ward observed that quality of life judgments form part of an assessment of whether a life is 
intolerable – an assessment that was relevant in the case when determining the patient’s medical interests – and must therefore 
form part of the best interests assessment, albeit as one of the many relevant factors in the assessment (at [49]). He noted 
however, that his comments concerning the patient’s quality of life should be treated with caution, based on the fact that there 
is great academic controversy about where an assessment of the patient’s “quality of life” fits within the best interests 
assessment (at [48]). 
94 See literature referred to in n 29. 
95 Baylis F, “Expert Testimony by Persons Trained in Ethical Reasoning: The Case of Andrew Sawatzky” (2000) 28 The 
Journal of Law, Medicine & Ethics 224.  
96 Aintree University Hospitals NHS Foundation Trust v James [2013] EWCA Civ 65 at [38] (emphasis added). 
  
 This statement suggests that when assessing the notion of futility, the court should not simply 
accept the medical evidence as a basis for determining whether a particular measure is futile. What is 
implied in this statement is that while the judge at first instance should have examined the medical 
evidence to consider the likelihood of the treatment succeeding in its therapeutic goal, he should have 
also considered this evidence in conjunction with the wider body of evidence relevant to establishing 
the patient’s interests and wellbeing. Thus, the question of whether the treatment was worthwhile and 
whether it would be in the patient’s interests in a wider sense, was a question to be determined on the 
basis of all of the evidence in the case, not just the medical evidence. 
 It is also possible that undue deference to medical opinion may lead to marginalisation of other 
sources of evidence. For example, it is possible that evidence of family and loved ones which runs 
contrary to medical opinion will be dismissed too quickly, on the basis that it is driven only by hope 
or emotion. Although it may be true that a patient’s family may be motivated by these considerations, 
it is also important to note that a patient’s family may also provide a rich source of evidence 
concerning the improvement in the patient’s response or other changes in his or her condition. In 
Northridge v Central Sydney Area Health Service, the court noted the evidence of one medical expert 
who stated:  
 
“members of the family are very acute and accurate observers of early changes in the patient” and since they 
spend hours every day with the patient “they are a great source of valuable information which is otherwise 
lost” ... [I]t is a fallacy to assume that family members are not capable of noting the early minute changes 
which often occur in patients.97 
 The weight given to the various sources of evidence will always depend on the context in 
question. However, by scrutinising medical opinion so that it is not given undue deference, it is very 
possible that this process will help preclude the possible temptation to reject competing evidence too 
readily from family members or others, based on the view that it is motivated only by hope or 
emotion. 
 Accordingly, the approach that we advocate for is that the court should consider the medical 
evidence carefully but critically. As part of this process, the court’s engagement with medical experts 
– who provide evidence to address the best interests assessment – could help the court to disentangle 
the clinical and non-clinical aspects of the advice that is given. This will help in teasing out value 
judgments when making assessments concerning the issue of “futility”, so that such judgments can be 
identified by the court, when made by doctors. This approach could help the court to more clearly 
assign the relevant roles that each participant has, with the doctor providing medical expertise to 
assist the court with its ultimate and overarching responsibility: to determine what is in the particular 
patient’s best interests. 
CONCLUSION 
In Australia, there has been an increasing number of cases in recent years where the Supreme Court 
has been called upon to exercise its parens patriae jurisdiction in relation to life-sustaining treatment 
decisions for adults who lack capacity. It is likely that more cases will follow. Yet the application of 
the test for such decisions – a patient’s best interests – remains unclear in this context. Although our 
review of the eight Australian Supreme Court cases that have considered this issue revealed some 
themes, this body of emerging jurisprudence lacks transparency in terms of the reasoning that 
underpins decision-making. Given the importance of decisions in this context, there is a greater need 
to develop principles that should guide the court in making its best interests assessment.  
 By undertaking a critique of the current Australian law and drawing upon the framework and 
principles expressed under English law, we have proposed an approach that can be adopted and 
developed by Australian Supreme Courts for future decision-making in this area. We argue that the 
court should adopt a balance sheet approach based on the view that such an approach may help to 
clearly identify the factors that favour treatment and those which do not. When weighing the relevant 
 
97 Northridge v Central Sydney Area Health Service (2000) 50 NSWLR 549 at [52] (quotes in original). 
  
factors in the best interests assessment, we argue that greater weight should be given to the views and 
wishes of the adult patient. Finally, we suggest that medical evidence be examined critically to 
separate opinion that is based on medical evidence and that which is values-based. Such an approach 
would ensure a systematic and structured approach to decision-making that assists parties and the 
public to know and understand the law in this area and enhances judicial decision-making. We 
consider that doing so will better promote the ultimate focus of this jurisdiction, namely the best 
interests of the patient. 
 
